
November l'1,2015

This letter responds to your assertions that the recommendations and decisions of the
Hearing Examiner are invalid because his term had expired at the end of 2014. While you
correctly note that Mr. Olbrechts' term under his 4-year contract expired on December,3t,2014,
you are incorrect in assuming that any decisions made by him in 2015 were "improper and ultra
vires." There are multiple corrmon law doctrines that uphold decisions made by govemment
appointees after the expiration of their terms.

First, courts have long recognized that where the term of a government appointee has

expired, the appointee may continue to hold their position until a successor has been duly
appointed. See, e.g., State v. Johnson,135 Wash. 109,237 P. 12 (1925); State v. Daggett,2S
Wash. 1, 68 P. 340 (1902). The Court in State v. Johnson held that "[t]he rule of law is that an

officer shall hold office until his successor is appointed and qualified, unless by the language of
the statute such holding over is expressly or by clear implication prohibited." 135 Wash. at 119.

This hold over supports the public policy against leaving public offices vacant and public service

suspended. State v. Daggett,28 Wash. at 15. These cases indicate that Mr. Olbrechts'
recommendations and decisions as the Hearing Examiner in 2015 were valid even though his
term had expired because his successor had not yet been appointed.

Even if he were not able to hold over as the Hearing Examiner in 2015, Mr. Olbrechts
would still be a "de facto official" for the City of Edmonds. A de facto official is a government

officer "in actual possession of an office, exercising its functions and dischaxging its duties under
color of title ." Stote ex rel. Farmer v. Edmonds Mun. Court of Snohomish Cnty,,27 Wn. App.
762,767,621 P.zd l7l,175 (1980). Washington courts have repeatedly held that official acts of
de facto judges are valid and enforceable. See, e.g., Barrett-Smith v. Barrett-Smith, Il0 Wn. App.

87,9I,38 P.3d 1030, 1033 (2002) ("This court long ago ruled that the actions of a de facto judge

arevalid."); Fokyv.Conroy,101 Wn.App.36,41,4P.3d 140,144 (2000); Stateexrel.Farmer
v. Edmonds Mun. Court of Snohomish Cnty.,21 Wn. App.762,768,621P.2d171,175 (1980)
("The offrcial acts are valid and enforceable against the public and third parties."); State v.

B rit ton, 27 W n.2d 33 6, 3 44, 17 8 P .2d 341, 3 45 (1947). The Farmer court stated as follows:

Our holding that the present Edmonds Municipal Court lacks jurisdiction over
municipal offenses should not be taken to imply that final judgments and
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sentences previously rendered in that court are now subject to collateral attack.
When those judgments were rendered and those sentences imposed, the judge or
judges functioned as de facto officers. ... An officer de facto is a person in actual
possession of an office, exercising its functions and discharging its duties under
color of title. A judge serving under such circumstances has authority until
displaced by a direct proceeding for that purpose. ... Generally, there must be a de
jure office before there can be a de facto officer. ... Where the office is created by
legislative act or municipal ordinance, however, the general rule yields and the

office is regarded as a de facto office until the act or ordinance is declared
invalid. ... The official acts are valid and enforceable against the public and third
parties.

State ex rel. Farmer v. Edmonds Mun. Court of Snohomish Cty.,27 Wn. App.762,767-68,621
P./d 171,175 (1980). Not unlike the Edmonds Municipal Court judge from the Fatmer case, Mr.
Olbrechts has authority, at least, as a "de facto official" since the expiration of his term at the end

of 2014, including during the hearing regarding the permits for the Woodway Fields project. As

such, his recommended findings of fact and conclusions of law are valid.

It is also worth noting that any claim regarding the validity of Hearing Examiner
Olbrechts' findings and conclusions is now untimely. LUPA provides that only appeals made

within 21 days are timely. RCW 36.70C.040(3). Courts have required strict compliance with this
deadline in order to promote finality of local land use decisions. Knight v. City of Yelm, 173

Wn.2d 325,338,267 P.3d973,980 (2011); Chelan Cnty. v. Nylcreim,146 Wn.2d 904,931-932,
52 P.3d l,14 (2002). Therefore, it is unlikely that a Court would disrupt Mr. Olbrechts' findings
and conclusions on this basis.

In sum, your assertion that Mr. Olbrechts was "disqualified from conducting any hearings

and making any recoilrmendations to the Edmonds City Council" is incorrect. Mr. Olbrechts was

acting in his position as Hearing Examiner-either holding over until another Hearing Examiner
was appointed or acting as a de facto official-and his actions were and continue to be valid. The

City Council was within its right to review the recommended findings and conclusions of Mr.
Olbrechts in making its decision regarding the permits for the Woodway Fields project. All of
the permits for that project are valid.

With respect to your demand that the City promptly advise the court about the expiration
of the hearing examiner's term, we would remind you that the order entered by Judge Weiss on

October 2t,2Ol5 states: 'No motions in this case shall be set or heard before February 15,2A16."
So, even if we felt that the court needed to be notified about this issue, the court's order would

seem to remove any urgency as to such notification. More importantly, however, in light of the

law cited above, the expiration of Mr. Olbrechts' term has no impact on this case. The law
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recognizes the validity of his recommendation no differently than if his term had not expired.
Finally, while the validity of Mr. Olbrechts' findings and conclusions under the law cited above
does not hinge on whether those findings and conclusions were contained in a decision or a
recommendation, the decision being reviewed in your LUPA matter is that of the city council,
not the hearing examiner.

Edmonds City Council
Mayor Earling
Shane Hope
Beth Ford
Kristine Wilson

JeffTaraday
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